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A BRIEF BIBLIOGRAPHICAL SKETCH 

Of the " Recopilacion de Indias" — or Spanish India Code — and 

other Collections of Spanish Laws relating to the Indies, 

compiled during the Sixteenth, Seventeenth 

and Eighteenth Centuries. 

BY GEO. BUTLEB GBIFFIN, L.L.B. 

The great discovery of Christopher Columbus coincided in point of 
time with the overthrow of Moorish power in Spain, and, as a natural 
consequence, the extinction of the last hope of the Moors for Moslem 
conquest in Western Europe. Owing to this unwonted state of peace, 
thousands of brave men, descended from a race of warriors which for 
seven long centuries had waged ceaseless war against foemen equally 
brave and equally stubborn and themselves inured to a life beset 
with peril and hardship, found their occupation gone. When, there- 
fore, to the hereditary craving for deeds of daring were added the 
two other great incentives to action characterizing the Spaniard of 
that epoch — a thirst for gold and religious fervor — it can not be won- 
dered at that every ship sailing from Seville bore westward a throng 
of eager adventurers. 

At first, the laws of Spain, based on and growing out of the wonder- 
ful code of a monarch justly called " the Wise," were all-sufficient for 
the guidance of those of the king's subjects who went beyond seas, 
but the unexampled rapidity with which these men conquered a new 
world never dreamed of by Alfonso el Sabio, and greater in extent 
than all Europe, soon made it evident to the most extraordinary man 
of his time, the Emperor Charles V., that his new dominions re- 
quired laws framed to meet circumstances which did not and could 
not exist in the mother country, and that the proper framing of these 
laws called for the appointment of a body of trained advisers. When, 
as the natural result of the marriage of the Emperor's illustrious 
grandparents, the political entity known to us as Spain — or, as the 
united kingdoms were then called, the Spains — came into being, each 
of the countries of which it was composed was governed through a 
special council. As Castile was the more important of the two king* 
doms, the Consejo de Costilla, or Council of Castile, became, as of 
right, the more prominent of these advisory bodies, and to it the 
monarch entrusted all that related to the government of the Indies. 
But it was found, as I have mentioned, that the quick and vast ex- 
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pansion of transatlantic affairs entailed care and attention greater 
than could be given to them by councilors not only burdened •with 
the care of the kingdom but enmeshed already in that web of Euro- 
pean politics wherein their master played the spider's part. There- 
fore, as a preliminary measure of relief, and for the purpose of man- 
aging all that related to mere matters of trade with the colonies, the 
famous Casa de Contratacion, or India House, was established at Se- 
ville — the only port of Spain open to commerce with the Indies. 
Later, the Consejo de Indias, or India Council, relieved that of Cas- 
tile of the burden of all Indian affairs in both hemispheres, and, 
until the downfall of Spanish power in the two Americas, remained 
the medium through which the will of the monarch was made known 
to the inhabitants of these distant provinces of the empire. With rare 
exceptions, the decree issued through the medium of the India Council 
applied with equal force throughout greater Spain, and, for a period 
of nearly three hundred years, tl e same law was received and obeyed 
wherever the flag of the castle and the lion was given to the breeze — 
in La Plata and in Manilla, on the Mississippi and on the Magdalena, 
in Mexico and in Peru, alike. Most of the laws embodied in the 
Hecopilacion de Indias, or Code for the Indies, were of equal force 
in all Spanish colonies ; but, in the following pages I shall consider, 
in addition, as far as the same are known to me, such collections of 
laws, general or partial, as applied particularly to Spanish America. 

According to that eminent bibliographer, de Leon Pinelo, the 
earliest collection of printed laws relating solely to the Indies was that 
of the ordenanzas for the government of the audiencia of Mexico. 
This book was printed at the city of Mexico in 1545, in the first press 
that came to the continental portion of the new world. This press 
had been brought across the sea in 1532 by Don Juan de Zumarraga, 
first archbishop of Mexico and one of the most marked characters of 
an epoch fecund of such as he — for, if with one hand he conferred 
upon America the great engine of modern freedom, in the other he 
bore the scourge with which he, and spiritual successors like him in this, 
for three centuries flayed the souls of myriads of unhappy fellow-beings. 
On this press, also, was printed the first American book — the Doctrina 
Cristiana, published in 1532, years before the birth of the grand- 
parents of those who landed at the rock of Plymouth. 

De Leon Pinelo says also that, in 1552, a collection of laws similar 
to the one I have mentioned was made, by order of Don Antonio de 
Mendoza, viceroy of Peru, for the government of the audiencia of 
Lima. I can not find any evidence that these ordenanzas were 
printed. Probably the collection remained in manuscript, as the 
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work is not mentioned in any other of the several bibliographies 
examined by me. 

Later, the fiscal of the audiencia of Mexico, the licenciado Don 
Antonio Maldonado, began a compilation, to which he gave the name 
of repertorio de las ctdulas, provisiones, y ordenanzas reales, but it 
does not appear that he completed his task, although, in 1556, a royal 
cidula authorized him to do so. 

It had now become evident in Spain as well as in America, that the 
time had come for the publication of a complete collection of the vari- 
ous cSdulas, cartas, provisiones, ordenanzas, instrucciones, and the 
like, dispatched by the crown for the government of the Indies — for 
these were now very many in number and some conflicting with others, 
so that both beyond seas and at home ignorance of the law, while it 
excused no man, was unavoidable, even in those who in the name of 
the King administered that law. Therefore, Don Francisco Hernandez 
de Liebana, fiscal of the India Council, in 1552 made to that body an 
official representation of the necessity for such a publication, but it 
was only after the lapse of several years that the work was entered 
upon in earnest, though no good reason for the delay appears. 

Meanwhile, by a ctdula dated 4th September, 1560 — in its pro- 
visions simply a repetition of that of 1552 — Don Luis de Velasco, vice- 
roy of New Spain, was ordered to cause to be printed a compilation of 
such documents as were of force within the jurisdiction of the 
audiencia of Mexico. The task was entrusted to Dr. Vasco de Puga, 
an oidor of the audiencia, by an order of the viceroy dated 3rd 
March, 1563. With such expedition did de Puga proceed that the 
work was printed at Mexico — " a horra y gloria de nuestro Senor Jesu 
Christo " — by Pedro Ocharte, and was finished, as the colophon in- 
forms us, 23rd November, 1563. It is probable that de Puga, being a 
magistrate, had oompiled for his own use the necessary collection of 
these laws, and that thus his labor was lightened considerably. The 
book is a small folio, containing two hundred and thirteen leaves and 
an index of thirteen more, printed in the German type of the period — 
Ocharte probably having learned his trade from the German printers, 
who were the pioneers of the art in Spain, and who were brought 
thither by Charles V. — with quaint initial letters of various sizes, the 
largest being adorned with representations of incidents in the lives of 
Noah, David, Joab and other worthies of the old testament. In 
general, the proof-reading of Spanish books, even the earliest, was 
very well done, but the proofs of this book were read carelessly ; the 
general appearance of the work, however, is highly creditable to the 
period and the country. In fulsome Latin, as was then customary, 
the book is dedicated to the viceroy, and contains the cedulas and 



HISTORICAL SOCIBTT OF SOUTHERN CALIFORNIA. 39 

other laws, relating to New Spain, which had issued from 1525 to the 
date of the compilation, but not arranged in chronological order. 
The collection is preceded by Alexander's bull of concession to the 
Catholic Kings and the celebrated clause of the will of Isabel the 
Catholic which relates to the treatment of Indians. 

The position of viceroy of Peru was always looked upon as the 
highest American honor to which a Spanish gentleman could aspire, 
and to it that of New Spain was considered merely a stepping-stone, 
although in one instance, for certain political reasons, a viceroy of 
New Spain who had been promoted to the viceroyalty of Lima, re- 
turned to his former post. Why, then, the andiencia of New Spain 
was favored thus is not clear — unless it be because it was of earlier 
creation than that of Lima. When, however, in 1569, Don Francisco 
de Toledo was sent as viceroy to Peru, he was ordered to cause a simi- 
lar compilation to be made for use within the limits of his jurisdic- 
tion. 

But the work was not undertaken — or, if undertaken, not completed 
— for, in the course of the following year, Philip II. ordered that a 
general compilation of laws and provisions for the government of the 
Indies should be made. It was intended that this work should meet 
fully the long-felt want and that it should be a perfected code — as far 
as possible — for old laws no longer binding were to be excluded and 
those in conflict one with another reconciled, while new ones were to 
be provided in order to meet circumstances otherwise unprovided for. 
Of this work the whole of the first book was compiled, yet only the 
first title — that which related to the India Council and its ordinances — 
was printed, and even this not until 1593. De Leon Pinelo, while 
unable to give the compiler's name, conjectures that the publication 
of the work was suspended because of his death. This, however, was 
the beginning of the Code for Indies ; many years were to pass be- 
fore the completion of the work. 

In 1587 the ordenanzas of 25th September of that year, relating 
solely to the powers and duties of judges of the India House, were 
printed, and four years later, the ordenanzas of 1552, for the better 
regulation of that establishment, issued from the press at Madrid. 
An edition of the latter book, with considerable new matter added 
thereto, was published in 1647. In 1585 the leyes y ordenanzas for 
the government of the Indies, and the ordenanzas of 20th January, 
1582, concerning the dispatch of the fleets for New Spain and Tierra 
Firme, were published at Madrid, and the ordenanzas of 14th July, 
1556, regulating the Universidad de los mercaderes de Sevilla, or 
what may be termed the board of trade of Seville, were printed in 
Guatemala. 
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In 1594 the Marques de Cafiete, viceroy of Peru, caused to be 
printed, at Lima, a small volume of ordenanzas bearing upon the 
subject of the good treatment of Indians. 

But, with the lapse of time, the absolute necessity for the publica- 
tion of a general compilation had become yearly more urgent, and — 
precisely when, however, I have been unable to discover, though it 
must have been at some time during the years 1594-6 — Diego de En- 
cinas, a clerk employed in the office of the King's Secretary, was 
ordered to make a copy of all provisiones, cartas, cidulas, and the 
like, dispatched prior to the year 1596. De Leon Pinelo gives this 
date as 1599, but in doing so he is clearly in error — he, or the printer 
possibly, since the error may be typographical — as is shown by the 
date of publication, for the compilation, in four volumes folio, issued 
from the royal press at Madrid in 1596. Mr. Harisse asserts that 
these volumes " were suppressed by the Council of the Indies, as En- 
emas had prepared them without being previously authorized so to 
do " ; but, although de Leon Pinelo — on whose statement undoubtedly 
Mr. Harisse founds his assertion — states that Encinas went on 
printing his four volumes without any licencia, censura, or aproba- 
cion, I find myself obliged to differ on this point with the eminent 
scholar and bibliographer whose name I permit myself to use in this 
connection. With all due deference, I venture to submit that for once 
Mr. Harisse is in error. In the law of 16th May, 1680, declaratory of 
the authority of the recopilacion published in that year, this law being 
embodied in the work itself, it is very clearly mentioned, not only that 
Philip ordered de Encinas to do this work, but that, owing to their 
faulty arrangement, these volumes " aun no han satisfecho el iniento 
de recopilar en forma conveniente " — even yet have not satisfied the 
intention of codifying in proper form. To my mind it is clear, not 
only that the compilation of De Encinas was published — without the 
usual pre-requisites of formal censure and approbation it may be — but 
that it was in use, for want of something better, for nearly a century. 
Consequently it was not " suppressed." It was, at length, superseded 
— and this after having been so long in use, because it did not satis- 
fy the intention of the King in that its arrangement was not what 
that of a code should be. 

Shortly after this, Alvar Gomez de Abaunza, alcalde del crimen of 
the audiencia of Mexico, and later an oidor of that of Guatemala, 
compiled, in two large volumes, a repertorio de cidulas reales ; but 
this was not printed. And in Spain, about the same time, Diego de 
Zorrilla, with or without the royal sanction — I cannot discover which 
— began to codify the laws relating to the Indies. Making copious 
extracts from the bulky and ill-arranged tomes of de Encinas, he 
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added a selection of cSdulas, and the like, of more recent date ; but, 
having received an appointment as oidor of the audiencia of Quito, 
he left the work incomplete and in manuscript. 

In 1603 there was published at Valladolid a folio entitled Orde- 
nanzas reales del Concejo de Indias, and another thin folio of fourteen 
leaves, bearing the title of Leyes y Ordenanzas nuevamente hechas 
por Su Majestad para la gobernacion de las Indias, was printed 
at Madrid. In 1604 a folio with the vague yet comprehensive title of 
Ordenanzas reales para la Casa de Gontratacion de Sevilla y para 
otras cosas de las Indias, and another entitled Ordenanzas Reales 
para el Gobierno de los Tribunales de Contaduria Mayor en los 
Reynos de las Indias, issued from the press of the capital. 

In 1606 Dr. Hernando de Villagomez, a member of the India 
Council, began to compile — for his own use, I am led to conjecture — 
cedulas and other laws relating to the Indies, and, two years later, 
the famous and energetic Oonde de Lemus being president of the 
India Council, Villagomez and Don Eodrigo de Aguilar y Acufia, one 
of his colleagues, were appointed a committee to attend to the forma- 
tion of a complete collection. But the absorbing duties of their high 
office entirely engrossed their attention, so that nothing was accom- 
plished by them — nor by Don Fernando Carrillo, who attempted to 
finish the task. About the same time, Don Juan de Solorzano y 
Pereyra, an oidor of the audiencia of Lima, began to make a collec- 
tion of cedulas, and sent to the India Council the first book complete, 
as well as the titles of the additional five books which it was his in- 
tention to compile. In a carta real he received the thanks of the 
King for what he had done, was charged to continue his labors and 
was instructed to send to the council each book as soon as it should 
be completed. I do not find, however, that he ever compiled more 
than that portion of the work which I have mentioned. 

In 1619 there was printed at Madrid a folio entitled ordenanzas 
para el remedio de los danos e inconvenientes que se siguen de los 
descaminos y arribadas maliciosas de los navios que navegan d las 
Indias Occidentales. At this time smuggling had become a fine art, 
and the tribunals were busy with crown cases. Soon afterwards, Don 
Antonio de Leon Pinelo, to whom I have had occasion to refer so fre- 
quently, at the time one of the judges of the India House at Seville, 
presented to the India Council the first and second books, nearly 
complete, of his discurso sobre la importancia, forma y disposicion de 
la recopilacion de leyes de Indias, and the work was printed, in one 
volume folio, in 1623. De Leon Pinelo acknowledges frankly that he 
extracted freely from de Encinas' four tomes, adding merely some 
cedulas of which he had obtained knowledge while in the colonies, 
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where, it appears, he had served the crown in some capacity, and at 
Madrid. On receiving the work the council, by a decree of 19th 
April, 1624, instructed its author to enter into relations with the per- 
son who for several years had been the "custodian " of the recopila- 
cion, and authorized him to examine at will the books and papers in 
the archives. For two years de Leon Pinelo employed himself assidu- 
ously in the examination of some five hundred books, in manuscript, 
of cedulas and the like, containing more than three hundred thousand 
decrees. In the law authorizing the publication of the recopilacion 
of 1680 — a law to which I have referred previously — it is stated that, 
in 1622, a similar task had been confided to Don Eodrigo de Aguilar 
y Acufia, already mentioned, and undoubtedly he was the " custodian " 
referred to anonymously by de Leon Pinelo. The only information on 
this point which I have been able to obtain comes from de Leon Pineloj 
and his way of writing about the matter, taken in connection with the 
little that he does say, leads me to believe that the jealousy so com- 
mon among literary men, and in a form so exaggerated when these 
are Spaniards, dwelt in the soul of one, or both, of the worthy gen- 
tlemen. As de Aguilar y Acufia was the superior in station, and as he 
was at work already when the appointment of de Leon Pinelo was 
made, we may infer that the latter was forced to take the inferior 
position of assistant. He acknowledges that the two were instructed 
to act in unison, but, in the sumario, gives us to understand that each 
labored on a separate compilation. However, whether they labored 
together or separately it is not absolutely essential for us to know. 
In 1628, so well had the work progressed, it was considered advisable 
to print for the use of the Council an epitome of that portion which 
had been completed. Accordingly the sumario de la recopilacion 
general de las leyes issued from the press. This work, it may be 
said here, was reprinted at Mexico in 1677. Shortly after the publi- 
cation of the work in Spain de Aguilar y Acufia died, and no one 
being appointed immediately in his place, his collaborateur, unaided, 
went on with the task until 1634. On the 20th October of that year 
the Council formally approved the work that had been done, but, for 
some reason to me unknown, it was not until exactly one year from 
this date that the manuscript of the recopilacion was presented to 
that body. It was referred for examination to Dr. Juan de Solor- 
zano Pereyra, who had been recalled from Lima in order to take a 
seat in the India Council, and, on the 30th May, 1636, he gave his 
formal aprobacion to the work upon which the compilers had bestowed 
several years of close attention, involving the examination and classi- 
fication of more than half a million of cedulas and the like. 
But even this work did not answer fully the purpose for which it 
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was intended, and many years were to elapse before the appearance 
of a complete recopilacion. Meanwhile many partial compilations of 
the laws were made, both in Spain and in different provinces of the 
Indies, and of these several were published. In order to carry out 
more fully the purposes of this sketch I make some mention of them 
here. 

In 1634 the ordenanzas de la junta de guerra de Indias had been 
published. In 1646 Don Juan Diaz de la Calle compiled and pub- 
lished, for the use of the India Council, a small quarto, entitled 
modestly a memorial, containing some of the cMulas of the recopila- 
cion. Possibly it was a little earlier than this that Don Francisco de 
Parraga y Rojas had presented to the secretary of the department of 
New Spain in the Indian Council an inventario of the cSdulas relating 
to that province which had issued from 1567 to 1620 — this being a 
continuation of the work of de Puga. According to de Leon Pinelo 
— in the sumario — this manuscript afterwards found an abiding-place 
in the collection of Barcia. In 1647 the ordenanzas reales para la 
casa de contratacion de Sevilla y para otras cosas de las Indias were 
published at Seville. In 1668 the indefatigable de Leon Pinelo pub- 
lished, at Madrid, the autos, acuerdos y decretos de gobierno del 
real y supremo consejo de las Indias. At Seville, in 1672, the norte 
de la contratacion de las Indias Occidentales of Don Jose de 
Veitia Linage issued from the press. As its name implies, this work 
contains the regulations under which trade with the Spanish West 
Indies was carried on. At the time of its publication the book was 
of no use at all to any but Spaniards, since they alone were allowed 
to participate in the West India trade ; but, after many years, when 
Spain was no longer able to keep the Carribean and the Mexican 
Gulf a mare clausum, it was done into English by Captain J. Stevens 
and published, in a thin octavo volume, at London in 1700. 

During this period the publication of a complete recopilacion was 
still retarded. In 1660 the condition of the work was considered to 
be such that, the King having been consulted, it was referred to suc- 
cessive committees, consisting each of several members of the India 
Council, in order that all points requiring deliberation should be 
fully considered and finally resolved. Under the supervision of suc- 
cessive presidents of the Council these final proceedings went slowly 
on to completion, and at length, on the 18th May, 1680, by a royal 
decree it was ordered that the laws contained in this compilation 
should be binding thenceforth and all those conflicting with them of 
no force whatever. It was ordered, moreover, that two carefully com- 
pared and duly authenticated copies of the manuscript should be 
kept, one in the archives of the India Council, the other at Simancas, 
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for reference and the final settlement of mooted points. It was ap- 
parent, almost immediately, that this arrangement was of bnt little 
practical utility either at home or beyond seas, and, the King having 
ordered, 1st November, 1681, that the compilation should be printed 
under the superintendence of the India Council, the long wished for re- 
copilacion de las leyes de los reynos de las Indias issued at once from 
the royal press at Madrid, in four volumes quarto. 

By a provision of the recopilacion it was ordered that questions not 
fully met by the laws therein contained, or not provided for by some 
subsequent cSdula, ordenanza or provision, should be decided in ac- 
cordance with the general laws of Spain. And, as the laws were 
modified or abrogated, new editions of the recopilacion were issued. 
Brunet states that the second edition was issued in 1754, but I have 
been unable to verify the statement The third edition, however, was 
published in 1774, and a fourth in 1791. During the earlier years of the 
present century several editions of the recopilacion have been pub- 
lished. 

In conclusion, I shall notice briefly such other publications of laws 
relating to the Spanish West Indies as have come to my knowledge. 
In 1675 Don Gaspar de Escalona Agiiero published at Madrid his 
gazophilacium regium perubicum. At the end of the work he in- 
serted the ordenanzas of 3rd July, 1573, regulating the administration 
of the royal treasury in the Indies, as well as the ordenanzas called 
primeras, of 24th August, 1619, concerning the regulation of the 
tribunales de cuentas of Peru, Mexico, and the Nuevo Beyno de 
Granada — the whole accompanied by valuable notes and comments of 
his own. Even after the recopilacion was printed, and partial col- 
lections of laws were no longer of urgent necessity, these were pub- 
lished from time to time, both in the mother country and in America. 
Ternaux-Campans (No. 964; p. 163) states that, in 1681, there were 
published at Madrid the ordenanzas del concejo real de las Indias y 
por el rey D. Felipe IV., por su gobierno establecidas ano de 1636. 
I have never seen the work, but it would seem, unless a second 
edition were published, that Eich is in error in assigning its publica- 
tion to the year 1747. At Lima, in 1685, Don Tomas de Ballesteros 
compiled and published the ordenanzas del Peril ; and, in the same 
year, the ordenanzas de cruzada, for the guidance of the subdelegados 
of the viceroyalty of Peru, were printed at the same place. In 1778 
the very important reglamento y aranceles reales para el comercio 
libre de Espana d Indias de 12° de Octubre de 1778, issued from the 
press in Spain. And, a parting gift as it were from Spain to her con- 
tinental American colonies, in 1791-8 Don Antonio Xavier Perez y 
Lopez published at Madrid, in twenty-eight volumes quarto, a com-' 
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prehensive work entitled teatro de la legislaoion universal de Espana 

Indias. 

De Leon Pinelo, in his celebrated biography of Spanish books, 
alludes to many collections of ctdulas, and the like, in his day exist- 
ing in manuscript in different archives of Spain, public as well as 
private, but he does not give the titles of any or notice them more in 
detail. Concerning these it is not necessary, even were it possible, 
to write — for undoubtedly the same laws are to be found in the 
printed collections of which mention has been made. 

Nor, of course, is it any part of my present purpose to venture 
upon a bibliographic notice of the voluminous collections of the laws 
of the several independent states formerly integral parts of the cis- 
atlantic Spanish empire. Such an undertaking would prove almost 
endless, while the result obtained would be of very little value. 

The sketch I now present will be, I venture to hope, of some 
slight service to him who may wish to make a careful study of the 
history of those portions of the United States which were once subject 
to the crown of Spain, and especially to my brethren of the legal 
fraternity of that region who desire — as they should desire — to be- 
come acquainted with laws which affected to a certain extent the legis- 
lation of our own times. To lawyers of Florida, Louisiana and Texas, 
and, though not to so great an extent, to those of California, New 
Mexico and Arizona, the investigation will be both interesting and 
profitable. 



